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destination. (For transportation terms, 
see subpart 47.3). Supplies accepted at a 
place other than destination shall not 
be reinspected at destination for ac-
ceptance purposes, but should be exam-
ined at destination for quantity, dam-
age in transit, and possible substi-
tution or fraud. 

46.504 Certificate of conformance. 
A certificate of conformance (see 

46.315) may be used in certain instances 
instead of source inspection (whether 
the contract calls for acceptance at 
source or destination) at the discretion 
of the contracting officer if the fol-
lowing conditions apply: 

(a) Acceptance on the basis of a con-
tractor’s certificate of conformance is 
in the Government’s interest. 

(b)(1) Small losses would be incurred 
in the event of a defect; or 

(2) Because of the contractor’s rep-
utation or past performance, it is like-
ly that the supplies or services fur-
nished will be acceptable and any de-
fective work would be replaced, cor-
rected, or repaired without contest. In 
no case shall the Government’s right to 
inspect supplies under the inspection 
provisions of the contract be preju-
diced. 

46.505 Transfer of title and risk of 
loss. 

(a) Title to supplies shall pass to the 
Government upon formal acceptance, 
regardless of when or where the Gov-
ernment takes physical possession, un-
less the contract specifically provides 
for earlier passage of title. 

(b) Unless the contract specifically 
provides otherwise, risk of loss of or 
damage to supplies shall remain with 
the contractor until, and shall pass to 
the Government upon— 

(1) Delivery of the supplies to a car-
rier if transportation is f.o.b. origin; or 

(2) Acceptance by the Government or 
delivery of the supplies to the Govern-
ment at the destination specified in the 
contract, whichever is later, if trans-
portation is f.o.b. destination. 

(c) Paragraph (b) above shall not 
apply to supplies that so fail to con-
form to contract requirements as to 
give a right of rejection. The risk of 
loss of or damage to such noncon-
forming supplies remains with the con-

tractor until cure or acceptance. After 
cure or acceptance, paragraph (b) above 
shall apply. 

(d) Under paragraph (b) above, the 
contractor shall not be liable for loss of 
or damage to supplies caused by the 
negligence of officers, agents, or em-
ployees of the Government acting with-
in the scope of their employment. 

(e) The policy expressed in (a) 
through (d) above is specified in the 
clause at 52.246–16, Responsibility for 
Supplies, which is prescribed in 46.316. 

Subpart 46.6—Material Inspection 
and Receiving Reports 

46.601 General. 

Agencies shall prescribe procedures 
and instructions for the use, prepara-
tion, and distribution of material in-
spection and receiving reports and 
commercial shipping document/pack-
ing lists to evidence Government in-
spection (see 46.401) and acceptance 
(see 46.501). 

Subpart 46.7—Warranties 

46.701 [Reserved] 

46.702 General. 

(a) The principal purposes of a war-
ranty in a Government contract are (1) 
to delineate the rights and obligations 
of the contractor and the Government 
for defective items and services and (2) 
to foster quality performance. 

(b) Generally, a warranty should pro-
vide— 

(1) A contractual right for the correc-
tion of defects notwithstanding any 
other requirement f the contract per-
taining to acceptance of the supplies or 
services by the Government; and 

(2) A stated period of time or use, or 
the occurrence of a specified event, 
after acceptance by the Government to 
assert a contractual right for the cor-
rection of defects. 

(c) The benefits to be derived from a 
warranty must be commensurate with 
the cost of the warranty to the Govern-
ment. 

VerDate Mar<15>2010 14:59 Dec 09, 2010 Jkt 220205 PO 00000 Frm 00899 Fmt 8010 Sfmt 8010 Y:\SGML\220205.XXX 220205w
w

oo
ds

2 
on

 D
S

K
1D

X
X

6B
1P

R
O

D
 w

ith
 C

F
R



890 

48 CFR Ch. 1 (10–1–10 Edition) 46.703 

46.703 Criteria for use of warranties. 
The use of warranties is not manda-

tory. In determining whether a war-
ranty is appropriate for a specific ac-
quisition, the contracting officer shall 
consider the following factors: 

(a) Nature and use of the supplies or 
services. This includes such factors as— 

(1) Complexity and function; 
(2) Degree of development; 
(3) State of the art; 
(4) End use; 
(5) Difficulty in detecting defects be-

fore acceptance; and 
(6) Potential harm to the Govern-

ment if the item is defective. 
(b) Cost. Warranty costs arise from— 
(1) The contractor’s charge for ac-

cepting the deferred liability created 
by the warranty; and 

(2) Government administration and 
enforcement of the warranty (see para-
graph (c) below). 

(c) Administration and enforcement. 
The Government’s ability to enforce 
the warranty is essential to the effec-
tiveness of any warranty. There must 
be some assurance that an adequate ad-
ministrative system for reporting de-
fects exists or can be established. The 
adequacy of a reporting system may 
depend upon such factors as the— 

(1) Nature and complexity of the 
item; 

(2) Location and proposed use of the 
item; 

(3) Storage time for the item; 
(4) Distance of the using activity 

from the source of the item; 
(5) Difficulty in establishing exist-

ence of defects; and 
(6) Difficulty in tracing responsi-

bility for defects. 
(d) Trade practice. In many instances 

an item is customarily warranted in 
the trade, and, as a result of that prac-
tice, the cost of an item to the Govern-
ment will be the same whether or not 
a warranty is included. In those in-
stances, it would be in the Govern-
ment’s interest to include such a war-
ranty. 

(e) Reduced requirements. The contrac-
tor’s charge for assumption of added li-
ability may be partially or completely 
offset by reducing the Government’s 
contract quality assurance require-
ments where the warranty provides 

adequate assurance of a satisfactory 
product. 

46.704 Authority for use of warranties. 
The use of a warranty in an acquisi-

tion shall be approved in accordance 
with agency procedures. 

46.705 Limitations. 
(a) Except for the warranties in the 

clauses at 52.246–3, Inspection of Sup-
plies—Cost-Reimbursement, and 52.246– 
8, Inspection of Research and Develop-
ment—Cost-Reimbursement, the con-
tracting officer shall not include war-
ranties in cost-reimbursement con-
tracts, unless authorized in accordance 
with agency regulations (see 46.708). 

(b) Warranty clauses shall not limit 
the Government’s rights under an in-
spection clause (see subpart 46.3) in re-
lation to latent defects, fraud, or gross 
mistakes that amount to fraud. 

(c) Except for warranty clauses in 
construction contracts, warranty 
clauses shall provide that the warranty 
applies notwithstanding inspection and 
acceptance or other clauses or terms of 
the contract. 

46.706 Warranty terms and conditions. 
(a) To facilitate the pricing and en-

forcement of warranties, the con-
tracting officer shall ensure that war-
ranties clearly state the— 

(1) Exact nature of the item and its 
components and characteristics that 
the contractor warrants; 

(2) Extent of the contractor’s war-
ranty including all of the contractor’s 
obligations to the Government for 
breach of warranty; 

(3) Specific remedies available to the 
Government; and 

(4) Scope and duration of the war-
ranty. 

(b) The contracting officer shall con-
sider the following guidelines when 
preparing warranty terms and condi-
tions: 

(1) Extent of contractor obligations (i) 
Generally, the contractor’s obligations 
under warranties extend to all defects 
discovered during the warranty period, 
but do not include damage caused by 
the Government. When a warranty for 
the entire item is not advisable, a war-
ranty may be required for a particular 
aspect of the item that may require 
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special protection (e.g., installation, 
components, accessories, subassem-
blies, preservation, packaging, and 
packing, etc.). 

(ii) If the Government specifies the 
design of the end item and its measure-
ments, tolerances, materials, tests, or 
inspection requirements, the contrac-
tor’s obligations for correction of de-
fects shall usually be limited to defects 
in material and workmanship or failure 
to conform to specifications. If the 
Government does not specify the de-
sign, the warranty extends also to the 
usefulness of the design. 

(iii) If express warranties are in-
cluded in a contract (except contracts 
for commercial items), all implied war-
ranties of merchantability and fitness 
for a particular purpose shall be ne-
gated by the use of specific language in 
the clause (see clauses 52.246–17, War-
ranty of Supplies of a Noncomplex Na-
ture; 52.246–18, Warranty of Supplies of 
a Complex Nature; and 52.246–19, War-
ranty of Systems and Equipment under 
Performance Specifications or Design 
Criteria). 

(2) Remedies (i) Normally, a warranty 
shall provide as a minimum that the 
Government may (A) obtain an equi-
table adjustment of the contract, or (B) 
direct the contractor to repair or re-
place the defective items at the con-
tractor’s expense. 

(ii) If it is not practical to direct the 
contractor to make the repair or re-
placement, or, because of the nature of 
the item, the repair or replacement 
does not afford an appropriate remedy 
to the Government, the warranty 
should provide alternate remedies, 
such as authorizing the Government 
to— 

(A) Retain the defective item and re-
duce the contract price by an amount 
equitable under the circumstances; or 

(B) Arrange for the repair or replace-
ment of the defective item, by the Gov-
ernment or by another source, at the 
contractor’s expense. 

(iii) If it can be foreseen that it will 
not be practical to return an item to 
the contractor for repair, to remove it 
to an alternate source for repair, or to 
replace the defective item, the war-
ranty should provide that the Govern-
ment may repair, or require the con-
tractor to repair, the item in place at 

the contractor’s expense. The contract 
shall provide that in the circumstance 
where the Government is to accomplish 
the repair, the contractor will furnish 
at the place of delivery the material or 
parts, and the installation instructions 
required to successfully accomplish the 
repair. 

(iv) Unless provided otherwise in the 
warranty, the contractor’s obligation 
to repair or replace the defective item, 
or to agree to an equitable adjustment 
of the contract, shall include responsi-
bility for the costs of furnishing all 
labor and material to (A) reinspect 
items that the Government reasonably 
expected to be defective, (B) accom-
plish the required repair or replace-
ment of defective items, and (C) test, 
inspect, package, pack, and mark re-
paired or replaced items. 

(v) If repair or replacement of defec-
tive items is required, the contractor 
shall generally be required by the war-
ranty to bear the expense of transpor-
tation for returning the defective item 
from the place of delivery specified in 
the contract (irrespective of the f.o.b. 
point or the point of acceptance) to the 
contractor’s plant and subsequent re-
turn. When defective items are re-
turned to the contractor from other 
than the place of delivery specified in 
the contract, or when the Government 
exercises alternate remedies, the con-
tractor’s liability for transportation 
charges incurred shall not exceed an 
amount equal to the cost of transpor-
tation by the usual commercial method 
of shipment between the place of deliv-
ery specified in the contract and the 
contractor’s plant and subsequent re-
turn. 

(3) Duration of the warranty. The time 
period or duration of the warranty 
must be clearly specified and shall be 
established after consideration of such 
factors as (i) the estimated useful life 
of the item, (ii) the nature of the item 
including storage or shelf-life, and (iii) 
trade practice. The period specified 
shall not extend the contractor’s liabil-
ity for patent defects beyond a reason-
able time after acceptance by the Gov-
ernment. 

(4) Notice. The warranty shall specify 
a reasonable time for furnishing notice 
to the contractor regarding the dis-
covery of defects. This notice period, 
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which shall apply to all defects discov-
ered during the warranty period, shall 
be long enough to assure that the Gov-
ernment has adequate time to give no-
tice to the contractor. The contracting 
officer shall consider the following fac-
tors when establishing the notice pe-
riod: 

(i) The time necessary for the Gov-
ernment to discover the defects. 

(ii) The time reasonably required for 
the Government to take necessary ad-
ministrative steps and make a timely 
report of discovery of the defects to the 
contractor. 

(iii) The time required to discover 
and report defective replacements. 

(5) Markings. The packaging and pres-
ervation requirements of the contract 
shall require the contractor to stamp 
or mark the supplies delivered or oth-
erwise furnish notice with the supplies 
of the existence of the warranty. The 
purpose of the markings or notice is to 
inform Government personnel who 
store, stock, or use the supplies that 
the supplies are under warranty. Mark-
ings may be brief but should include (i) 
a brief statement that a warranty ex-
ists, (ii) the substance of the warranty, 
(iii) its duration, and (iv) who to notify 
if the supplies are found to be defec-
tive. For commercial items (see 46.709), 
the contractor’s trade practice in war-
ranty marking is acceptable if suffi-
cient information is presented for sup-
ply personnel and users to identify 
warranted supplies. 

(6) Consistency. Contracting officers 
shall ensure that the warranty clause 
and any other warranty conditions in 
the contract (e.g., in the specifications 
or an inspection clause) are consistent. 
To the extent practicable, all of the 
warranties to be contained in the con-
tract should be expressed in the war-
ranty clause. 

46.707 Pricing aspects of fixed-price 
incentive contract warranties. 

If a fixed-price incentive contract 
contains a warranty (see 46.708), the es-
timated cost of the warranty to the 
contractor should be considered in es-
tablishing the incentive target price 
and the ceiling price of the contract. 
All costs incurred, or estimated to be 
incurred, by the contractor in com-
plying with the warranty shall be con-

sidered when establishing the total 
final price. Contractor compliance with 
the warranty after the establishment 
of the total final price shall be at no 
additional cost to the Government. 

46.708 Warranties of data. 

Warranties of data shall be developed 
and used in accordance with agency 
regulations. 

46.709 Warranties of commercial 
items. 

The contracting officer should take 
advantage of commercial warranties, 
including extended warranties, where 
appropriate and in the Government’s 
best interests, offered by the con-
tractor for the repair and replacement 
of commercial items (see part 12). 

[60 FR 48250, Sept. 18, 1995] 

46.710 Contract clauses. 
The clauses and alternates prescribed 

in this section may be used in solicita-
tions and contracts in which inclusion 
of a warranty is appropriate (see 46.709 
for warranties for commercial items). 
However, because of the many situa-
tions that may influence the warranty 
terms and conditions appropriate to a 
particular acquisition, the contracting 
officer may vary the terms and condi-
tions of the clauses and alternates to 
the extent necessary. The alternates 
prescribed in this section address the 
clauses; however, the conditions per-
taining to each alternate must be con-
sidered if the terms and conditions are 
varied to meet a particular need. 

(a)(1) The contracting officer may in-
sert a clause substantially the same as 
the clause at 52.246–17, Warranty of 
Supplies of a Noncomplex Nature, in 
solicitations and contracts for noncom-
plex items when a fixed-price supply 
contract is contemplated and the use of 
a warranty clause has been approved 
under agency procedures. If the con-
tractor’s design rather than the Gov-
ernment’s design will be used, insert 
the word ‘‘design’’ before ‘‘material’’ in 
paragraph (b)(1)(i). 

(2) If it is desirable to specify that 
necessary transportation incident to 
correction or replacement will be at 
the Government’s expense (as might be 
the case if, for example, the cost of a 
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warranty would otherwise be prohibi-
tive), the contracting officer may use 
the clause with its Alternate II. 

(3) If the supplies cannot be obtained 
from another source, the contracting 
officer may use the clause with its Al-
ternate III. 

(4) If a fixed-price incentive contract 
is contemplated, the contracting offi-
cer may use the clause with its Alter-
nate IV. 

(5) If it is anticipated that recovery 
of the warranted item will involve con-
siderable Government expense for dis-
assembly and/or reassembly of larger 
items, the contracting officer may use 
the clause with its Alternate V. 

(b)(1) The contracting officer may in-
sert a clause substantially the same as 
the clause at 52.246–18, Warranty of 
Supplies of a Complex Nature, in solici-
tations and contracts for deliverable 
complex items when a fixed-price sup-
ply or research and development con-
tract is contemplated and the use of a 
warranty clause has been approved 
under agency procedures. If the con-
tractor’s design rather than the Gov-
ernment’s design will be used, insert 
the word ‘‘design’’ before ‘‘material’’ in 
paragraph (b)(1). 

(2) If it is desirable to specify that 
necessary transportation incident to 
correction or replacement will be at 
the Government’s expense (as might be 
the case if, for example, the cost of a 
warranty would otherwise be prohibi-
tive), the contracting officer may use 
the clause with its Alternate II. 

(3) If a fixed-price incentive contract 
is contemplated, the contracting offi-
cer may use the clause with its Alter-
nate III. 

(4) If it is anticipated that recovery 
of the warranted item will involve con-
siderable Government expense for dis-
assembly and/or reassembly of larger 
items, the contracting officer may use 
the clause with its Alternate IV. 

(c)(1) The contracting officer may in-
sert a clause substantially the same as 
the clause at 52.246–19, Warranty of 
Systems and Equipment under Per-
formance Specifications or Design Cri-
teria, in solicitations and contracts 
when performance specifications or de-
sign are of major importance; a fixed- 
price supply, service, or research and 

development contract for systems and 
equipment is contemplated; and the 
use of a warranty clause has been ap-
proved under agency procedures. 

(2) If it is desirable to specify that 
necessary transportation incident to 
correction or replacement will be at 
the Government’s expense (as might be 
the case if, for example, the cost of a 
warranty would otherwise be prohibi-
tive), the contracting officer may use 
the clause with its Alternate I. 

(3) If a fixed-price incentive contract 
is contemplated, the contracting offi-
cer may use the clause with its Alter-
nate II. 

(4) If it is anticipated that recovery 
of the warranted item will involve con-
siderable Government expense for dis-
assembly and/or reassembly of larger 
items, the contracting officer may use 
the clause with its Alternate III. 

(d) The contracting officer may in-
sert a clause substantially the same as 
the clause at 52.246–20, Warranty of 
Services, in solicitations and contracts 
for services when a fixed-price contract 
for services is contemplated and the 
use of a warranty clause has been ap-
proved under agency procedures; unless 
a clause substantially the same as the 
clause at 52.246–19, Warranty of Sys-
tems and Equipment under Perform-
ance Specifications or Design Criteria, 
has been used. 

(e)(1) The contracting officer may in-
sert a clause substantially the same as 
the clause at 52.246–21, Warranty of 
Construction, in solicitations and con-
tracts when a fixed-price construction 
contract (see 46.705(c)) is contemplated 
and the use of a warranty clause has 
been approved under agency proce-
dures. 

(2) If the Government specifies in the 
contract the use of any equipment by 
brand name and model, the contracting 
officer may use the clause with its Al-
ternate I. 

[48 FR 42415, Sept. 19, 1983, as amended at 60 
FR 48250, Sept. 18, 1995; 66 FR 2133, Jan. 10, 
2001] 
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